
UNITE1) STATES 1)ISTRICT COURT
SOUTH ERN I)ISTRI CT OF NEW YORK

TRESIA EASTERLY, on behalf of herself anti others
similarly situated,

11 Cii. 6365(VB)(PED)
Plaintiff,

- against - RE P0RT AN I)
RECOMMENI)ATION

TRI-STAR TRANSPORT CORP. CI IRISTOPIIER
JACQUES, and JILL C. JACQUES, Individually,

l)efendants.

TO: TIlE hONORABLE VINCENT L. BRICCETTI,
UNITEI) STATES I)ISTRICT JU1)GE

I. INTROI)UCTION

On September 12, 2011, Plaintiff Tresia Easterly (“Plaintiff”) commenced the instant

action against Tn-Star Transport (“i’ni-Star” or “Defendant”). Dkt. No, 1. Tn-Star is a

corporation with an office at 29 l3loomingburg Road in Middletown. New York. See Dkt. No.

19 (First Amended Complaint, dated Feb. 1,2013 (“AC”)) 14. Tn-Star is a school bus

operator providing school bus transportation services within the State of New York. Ij,. 13.

Plaintiff is a resident of Sullivan County in the State of New York and was employed by

Defendant as a School Bus Driver. Id. ¶‘ 38-39.

The complaint asserts claims for unpaid minimum and overtime ages and unlav.ful

retaliation pursuant to the Fair Labor Standards Act (“FLSA”) and Ne\\ York Labor La

(“NYLL”), id.” 88-105, 123-140. spread of hour wages pursuant to NYLL. id. ¶ 106-09,

liquidated damages. AC Prayer For Relief e. breach of contract. AC 110-122. prejudgment
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interest. AC Prayer For Relief’ i, and attorne>s’ fees and costs. jj” g-h. The complaint alleges

that Defendant’s iolations of the FLSA and NYLI.. were willful. “90,94-95. 130.

For nearl) two >ears. I)efendants appeared through counsel, whose aetie participation

in the case included discoer> and a settlement conference. See. eg.. DL.t. Sos. 13. 20. Minute

Entry. Aug. 2. 2013. On April 1. 2014. the Court panted Plaintiff’s motion for ajudgment of

default against fri-Star, Dkt. No. 47. after Defendants’ counsel withdrew,çMinute Entr>.

Mar. 29.2013: Dkt. So. 32, and referred the case to me for an inquest into damages. çç Dkt.

No. 49.

For the reasons that follow. I recommend that the Court enter judgment against

I)efendant in the amount of $47,791.30 in damages. as apportioned below, along with

prejudgment interest of $1,188.18 up to November 19.2014 and at a daily rate of $0.82

thereafler, and $53,390.00 in attorneys’ fees and costs.

II. DISCUSSION

A. Applicable Law

I. Statute of Limitations

The applicable statutes of limitations are six years under the NYLL two years under the

FLSA. and six >ears under contract lais. $çQNYLL § 663(3): 29 U.S.C. § 255(a): N.Y. C.P.LR.

§ 213(2). llowever. if an employei’s acts are found to be “willful,” the statute of limitations

under the liSA increases to three years. 291. .S.C. § 255(a).
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2. Federal and State Labor Laws

a) Unpaid Minimum Wages

1ederal and state law require employers to pay at least a minimum hourly rate to

Lmplo\ees br horn the ‘aoik SCL 29 I. S C 206(a) 12 \‘i CRR 146-1 2 Duiing

Plaintiffs employment from March 21. 2010 through :\ugust 14. 2011. the f.deral and New

York State minimum hourly wage as $7.25. See ick: see also 12 NYCRR 146—l.2.

b) Unpaid Overtime Wages

Federal and state law require that employers pay employees one and onehalf times their

reular rate for any time more than 40 hours that they work in a given week. 29 U.S.C. § 207(a);

12 NYCRR § I 4&—1 .4; see also Kolesnikow v. Hudson Val1Ip 1. 622 F. Supp. 2d 98,

118 (S.D.N.Y. 2009).

e) Liquidated 1)amagcs

Under the FLSA. a plaintiff who is owed mininmm or overtime wages may recover an

equal amount as liquidated damages. 29 U.S.C. § 216(b). lhe NYLL also authorizes liquidated

damages where an employers violations were willful, an allegation which the Court deems

admitted given the default. See Angamarca v. Pita Grill 7 Inc., No. 11 CIV. 7777 JGK JLC,

2012 WI 3578781 at *g(sI) NY \ug 2 2012) \\I I 198(1-a) 663(1) As of Apnl 9

2011, these state damages are set at 100 percent of unpaid wages. See NYLL § 663(1); 2010

N.Y. Sess. Laws. ch. 564 (S.8380) (McKinney).

ti) Spread of hours ioIation

Under New York law. employees are also entitled to receive “spread of hours”

compensation. This requires “one additional hour of pay at the brsic minimum hourly rate” br
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any workday that lasts longer than ten hours. 12 NYCRR 146-1 .6(a). “The additional hour of

pay is not a payment for time worked or work performed and need not be included in the regular

rate for the purpose of calculating overtime pay.” 12 NYCRR § 14&—1 .6(e). lEan employee

establishes that each workday lasted in excess often hours, she is entitled under New York law

to a spread of hours premium for each workday worked at the minimum wage rate. See, çg..

Cao v. Wu Liang Ye Lexington Rest.. Inc., No. 08 CIV. 3725 DC, 2010 WL 4159391 (S.D.N.Y.

Sept. 30, 2010) at *3•

e) Retaliation

The lISA anti—retaliation provision provides that it is unlawful ‘to discharge or in any

other manner discriminate against any employee” who “filed any complaint or instituted or

caused to be instituted any proceeding” related to the labor laws. 29 J.S.C. § 21 5(a)(3).

Nc Yoik I abor I aw prohibitisi emplovcrs horn discharg[ingj pcnaliiingj or in any

other manner discriminat[ingi against any employee because such employee has made a

complaint to his employer.” NYLL § 215(1). To state a claim for unlawful retaliation in New

York, a plaintiff must adequately plead that while employed by the defendant he made a

complaint about the employers violation of New York Labor Law and terminated . . . as a

result.” jjjgperyev York State Catholic Health Pgjnc., 526 F.Supp.2d 342, 347

(L,D.N.Y.2007). An informal complaint suffices. See Yu (3. Ke v. Saigon Grill, Inc., 07 Civ.

2329, 2008 WI. 5337230 at *17 (S,D.N,Y. Oct. 21, 2008) (the law “covers complaints by

employees to their employer and not merel the institution of formal proceedings.”).

4
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3. H reach of Contract

To establish a prima Ihcie case for breach of contraci. a plainti Ii must prove (i ) the

existence ota contract: (ii) perlormance of the contract by one party: iii breach of the contrac

h\ the oilier party: and iv) damaues suffered as a rcsult of the breach. CaIion CanCprpv.

\\DF. Inc.. 700 F.Supp.2d 408. 414 (S.D.N.Y.20l 0).

4. Prejudgment Interest

Section 5001 of New Yorks Civil Practice Law and Rules governs the calculation of

prejudgment interest. See Pavia v. Around The Clock Grocery, Inc., No. 03 CV 6465 ERK,

2005 Wi. 4655383, at *8 (E.D.N.Y. Nov. 15, 2005). Courts ordinarily apply a statutory interest

rate of nine percent per annum in determining prejudgment interest under New York law. N.Y.

C.P.LR. § 5004.

Section 5001(b) sets Iorth two methods of calculating prejudgment interest. First. interest

may be calculated li’om “the earliest ascertainable date the cause of action existed.” N.Y.

C.P.L.R. § 5001(b). 1 lowever. where . . . damages were incurred at various times, interest

shall be computed upon each item from the date it was incurred or upon all of the damages from

a single reasonable intermediate date. Id. Courts have “wide discretion in determining a

reasonable date from which to award prejudgment interest,” Conway v. Icahn & Co.. 16 F.3d

504, 512 (2d Cir.1994).

5, Attornes’ Fees

Plaintiff also seeks attorneys fees and costs pursuant to 29 [S.C. § 21 6 and \YLL §

663 .AC Prayer for Reliefs Ii: Krakower Dccl. ‘ 1 0—11 . Lndcr the FLSA. j a nv employer who

violates the provisions of section 206 or section 207 of’ this title shall he liable to the emploec or

employees affected in the amount of a reasonable attornc s E’c to he paid h\ the dcfndant.”
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29 U.S.C. § 216(h). “Both the FLSA and NYLL are fee-shifting statutes entitling [Plaintiffsj to

recover reasonable attorneys fees and costs’ Gurung. 2012 WL 691532. at *10; see 29

U.S.C. 216(b): NYU. § 198(1—a).

To calculate the ‘rcasonablc amount of attorneys fees” owed, “[b[oth [the Second

Circuit] and the Supreme Court have held that the lodestar-the product of a reasonable hourly

rate and the reasonable number of hours required by the case-creates a ‘presumptively reasonable

fee.” Gurung, 2012 WL 691532. at *9 (citingMillcav. N etroNorth R.R. Co., 658 F.3d 154,

166 (2d Cir. 2011)). The lodestar amount is calculated by multiplying a reasonable hourly rate

by the number ol hours reasonably’ expended on the litigation. See Arbor 1 lill Concerned

izens Neighborhood Assn y, QjyofA1banv, 522 F.3d 182. 186 (2d Cir. 2008).

a) Reasonable hourly Rate

District courts have broad discretion to determine a fee award. See l-lenslev v. Eckerhart,

461 U.S. 424, 437 (1983). To assess the reasonable rate, the Court considers the prevailing

market rates “for similar services by lawyers of reasonably comparable skill, experience and

reputation.” Gierlineerv. Gleason, 160 F.3d 858, 882 (2d Cir.1998) (qgpjj’2g l3lum v. Stenson,

465 U.S. 886, 896 n.1 1(1984)).

A reasonable hourly rate is the rate a “paying client would be willing to pay,” bearing in

mind that a “reasonable, paying client wishes to spend the minimum necessary to litigate the case

elThctivcly.” Arbor I lill, 522 F.3d at 190. The Court uses the “hourly rates employed in the

district in which the reviewing court sits,” which in this case is the Southern I)istrict of New

York. See einge Prod. Liab. Litig., 818 F.2d 226. 232 (2d Cir.1987).

6
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b) Reasonable hours EX1)Cflde(l

“After determining the appropriate hourl\ billing iate. the court calculates the hours

IL o.on lbl\ L\pndcd Ihisch \ \oui C oip No 10 C i 00( ‘DR> II ( > 2011 \\ 1

3741008. at (S.D.N.Y. :\ug. 25. 2011). The Court must make “a conscientious and detailed

in1uiry into the validity of the representations that a certain number of hours were usefully and

ic ison ihl\ c_\pcndLd I und n — C it’ of \Ih 42 1 3d 131 134 (2d C ii 1Q94> I hc clitic ii

inquiry is “wheft er, at the time the work was perlbrmed, a reasonable aflornev ould have

engaged in similar time expenditures” Grant v. Martinez, 973 F.2d 96, 99 (2d Cir. 1 992). The

Court should examine contemporaneous time records that identify the hours expended on a task,

“with a view to the value ol the work product of the specific expenditures to the clients case.”

LucianQlsteii’p., 109 F.3d 111. 116 (2d Cir. 1 997).

6. I)efauht

11 is well—settled that in light of Defendant’s deihult. the Court. is required to accept all of

Plaintiff’s allegations as true, except for those pertaining to damages. See, gig.. Einkel v.

Romanowicz, 577 [“3d 79. 84 (2d Cir. 2009). In order to ascertain the amount of damages, the

court must conduct an inquiry sufficient to establish them to a “reasonable certainty,” Credit

ftiaisc.UJ\.Inc,\’.J\lcgi1ttir1t, 183 F.3d 151, 155 (2d Cir. 1999), and documentary

evidence can suffice in lieu of an evidentiary hearing. Action S.A. v. Marc Rich &Co., 951 F.2d

504. 508 (2d Cir. 1991 ). Proof of damages must be based upon admissible. authenticated

c\ idnc I lousc \ kcnt \\oildw ide \IachnL \\ oiL Inc 59 I cd \ppx 206 Gd Cii 20 lOt

II. 11w Inquest

On April 2. 2014. 1 issued a scheduling order. ORt. No. 48 (“Scheduling Order”).

directing Plaintiff to file and serve proposed findings of Ihct auG proposed conclusions of law or

Case 7:11-cv-06365-VB-PED   Document 58   Filed 11/19/14   Page 7 of 20



an inquest memorandum, and directing Defendant, thereafter, to file and serve a response

thereto. The Scheduling Order further provided:

The Court hereby notifies the parties that it may conduct this inquest based solel upon
the written submissions ol the parties. See Fustok v, ContiCommoditv Servs.. Inc., 873
F2d 38, 40 (2d Cir. I 989). To the extent that any party seeks an evidentiarv hearing on
the issue ol damages, such party must set Ibrth in its submissions the reason why the
inquest should not he conducted based upon the written submissions alone, including a
description of what witnesses would be called to testify at a hearing and the nature of the
evidence that would be submitted.

Id. No party sought an evidentiary hearing. After three extensions, Dkt, Nos. 50-51, 53,

on July 11 , 20)4, Plaintiff filed as part of its inquest submission a Statement of Damages,

including (1) Proposed Findings of Fact; (2) Affidavit Declaration of Plaintiff; (3) Declaration of

PlaintifPs Counsel Todd j Krakower; (4) three Exhibits to Declaration of Plaintiff; and (5) Text

of Proposed Order. I)kt. No. 54. I)efendants did not file opposition papers.

On July 30. 2014, this Court informed Mr. Krakower that “it is apparent that plaintifPs

submission does not include evidence sufficient to establish, with reasonable certainty, the basis

of the award she seeks,” because, for example, “although plaintiff asserts in conclusory terms

that she did not receive overtime and minimum wage compensation to which she was entitled,

plaintiffs submission does not indicate the total number of hours plaintiff worked in any given

week, nor does it state how much she was actually paid for any week.” I)kt. No. 55.

Additionally, the Court informed Plaintiff that its submission lacked any explanation ol how its

claims were calculated and how the Court can assess the reasonableness of the PlaintifPs request

for attorneys fees. Id. After an extension, Dkt. No. 56, Plaintiff filed a Statement of Damages

on September 15, 2014 including (1) Plaintiffs Attorney’s Declaration in Further Support of

Plaintifts Inquest on Damages and (2) Plaintiffs 1)eclaration in Further Support ol Damages,

including an exhibit with damages calculations. Dkt, No. 57.
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C. Recommendations as to Damages

Defendant’s default constitutes an admission of liability, and I conclude that the

documentary evidence submitted by Plaintiff provides a sufficient basis from which the Court

can reasonably ascertain the following damages and other relief.

1. Statutes of Limitations

Plaintiff brings her claims pursuant to NYLL and the FLSA as well as common law

contract. I Icre. as Plaintiff alleges that Defrndant committed FLSA violations willfully. AC

90, 94-95, 130, which the Court accepts as true by virtue of Defrndant’s default, the three-year

federal period applies. e. g,g.. gamarca v. Pita Grill 7 Inc., No. 11 CIV. 7777 JGK JLC,

2012 Wi. 3578781, at *4 (S.D.N.Y. Aug. 2. 2012); see also Carrasco-Flores v. Comprehensive

Health Care & Rehab. Servs.. LLC, No, 12-C V-5737 ILG JMA, 2014 WL 4954629, at *4

(E.I).N.Y. Oct. 2,2014) (gjig Young v. Cooper Cameron Corp., 586 F.3d 201. 207 (2d

Cir.2009)) (“Willfulness ... found where an employer knowingly disregards its obligations

under the FLSA.”). Accordingly, since the Complaint was filed on September 12, 2011, Plaintiff

may recover damages arising out of employment going back six years under state law and

contract law, or September 1 2, 2005 onward, and three years under federal law, or from

September 12, 2008 onward .All of PlaintifPs claims arise from March 21 , 2010 through August

14. 2011. and arc there fare all within the applicable statute of limitations periods.

2. Federal and State Labor Laws

a) Unpaid Minimum Wages

The Court has assessed the I)efendant’s minimum wage liability by calculating the

difference between the minimum wage and the PlaintifPs actual hourly rate. The Court

calculated Plainti fP s actual hourly rate by dividing the product of the hours she was paid and her

9
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hourly rate by the hours she worked. For purposes of this calculation, the Court considers the

hours Plaintiff worked to be the hours she spent driving her bus route, as reflected by her

submission of “hours paid,” plus the hours she worked in excess ofcontract time, as reflected by

her submission “additional unpaid hours,” which includes time Plaintiff spent shuttling

employees and busses between Defendant’s three locations. Krakower Further Dccl., Ex. A;

Easterly DecI. ¶1 33-35. Plaintiff’s unpaid contract time, infra. is not relevant for the FLSA

minimum wage calculation because, although Plaintiff is entitled for compensation for those

hours, they do not constitute hours that she was actually working. çMoon v. Kwon. 248 F.

Supp. 2d 201,229 (S.D.N.Y. 2002) (classifying time not engaged, and therefore not spent

predominately for the employer’s benefit as non-compensable time under the FLSA) (Lynch, J.).

For all but two weeks of her employment, Plaintiff was paid above minimum wage, at

rates between $8.625 and $12.123 per hour. However, Plaintiffwas wholly uncompensated for

her work the week ofJune 26, 2011 and is therefore owed $29.00 for the four hours she worked

that week. Additionally, Plaintiff was only compensated at $5.40 per hour, or $1.85 less than

minimum wage, the week of July 3, 2011. Plaintiff worked 37.5 hours that week, including the

15 hours for which she was paid and 22.5 additional unpaid hours, and is therefore owed $69.38

to account for the minimum wage violation that week. Krakower Further Dccl., Ex. A.

Therefore, Plaintiff should be awarded $98.38 for minimum wage violations.

b) Unpaid Overtime

Plaintiff claims that Defendant failed to pay her required overtime. AC ¶ 104. The

money owed to Plaintiff for overtime violations is the product ofovertime hours not paid, which

includes the unpaid overtime hours claimed by Plaintiff less Plaintiff’s claimed unpaid contract

10
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time (which does not count toward FLSA calculations, infra), and plaintiffs overtime rate. At

one and one half times her regular hourly rate, Plaintiffs overtime rate was $1 7.25 from the start

of her employment through the week of February 6, 201 1, and 520.25 from the week ol February

1 3. 2011 through the end of her employment. See Easterly Dccl. [ 5’.6.

Plaintiff is owed overtime payments for the weeks of July 10, July 17, July 24, and July

31. 2011. Plaintiffs conclusorv assertion that she was not paid for fifteen overtime hours each

of the weeks of August 7, 2011 and August 14, 2011 is not supported by the evidence. Whereas

Plaintiffs other claims for overtime relief in July are supported by claims of working an

additional forty hours each week (as reflected by Plaintiffs claimed “hours paid” and “additional

unpaid hours”), Plaintiff only claims to have worked 25 hours beyond her claimed overtime

hours in the weeks of August 7 and August 14, 2011 (specifically, 21 hours lbr which she was

paid and 4 additional unpaid hours), and therefore Plaintiff does not meet the forty hour

threshold that would entitle her to overtime compensation for those weeks, lheref ore. Plaintiff

is owed $187.31. $290.18, $209.18, and $292.01 for each of the weeks in July for which she

seeks overtime payment, respectively. See Krakower Further Dccl., Ex. A. In total, Plaintiff

should be awarded $978.68 for overtime violations.

c) liquidated 1)amages

Most Courts in this Circuit have concluded that prevailing Plaintiffs may receive

liquidated damages under both the FLSA and the NYLL on the theory that the awards serve

different functions. No. 12—CV—4380

(FB)(RML). 2013 WE 6579799, at *6 (E.D.N.Y. Dec. 16, 2013) (“[Majority view is that

prevailing plaintifFs may recover liquidated damages under both the ELSA and the NYLL.”).
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But see Greathouse . JITS Sec., Inc., No. CV 7845 (PAE)(G\\ G), 2012 \\ 1.3871523. at *7

(S.E).N.Y. Sept. 7. 2012) (declining to award both because liquidated damages under the to

statutes compensate the same harm). Report and Recommendation. gpte43s modi Oed. 201 2

WI. 5185591 (S.D.N.Y. Oct. 19. 2012). Adhering to that majority I recommend that

Plaintiff he a\arded liquidated damages under both federal and Ne ‘ orb. 1a based on her

reco cry for unpaid v ages.

Plaintifi is entitled to recei e federal liquidated damages of 100 percent of her

uncompensated \\ages. As calculated abo\ e. Plaintiff is o\\ed $98.38 in minimum age

x iolations and $978.68 in unpaid o ertime pa. or a total of $1,077.06 in Fl.SA iolations.

l’herefore. Plaintif’f is owed $1,077.06 in Fl.SA liquidated damages.

Additionally, Plaintiff is entitled to receive liquidated damages under NYlI. at 100

percent of the total wages ox\ed, as Plaintiffs state claims all arose after April 9, 2011 when

Ne\\ York amended its Labor Law statute to provide one hundred percent of the underpayments

in liquidated damages. See N YLL § 198 (1—a), 663(1). See Quintanifla v Suffolk PavingCorp..

No. 09 CV 5331. 2012 WI. 4086805. at *3 (L.1).N.Y. Sept. 17. 20121. ‘l’hus, Plaintiff is entitled

to one hundred percent liquidated damages under state lax\ for minimum vage x iolations.

ox ertime x iolations. lost xx ages. and spread of hours x iolations. As calculated ahox e, Plaintiff is

oxxed S98.38 in minimum xx age x iolations, $978.68 in ox ertime x iolations. $20083.06 in lost

xx ages. and $29.00 Ibr spread of hours x iolations. or a total of $22. 189. 12. ‘l’herefore, Plaintiff is

oxxed $22,189.12 in NY1L liquidated damages Ibr those claims.

12
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(I) Spread of Hours

Plainti if thus to idcntil\ the number ol’ hours she \ orkcd in an\ all en Jay. but rather

submits the total number ol’ hours she vorke d each wee k. lhcrclbre. the Courts spread 01 hours

\\ ard reflects an award only liar each week in which it is a mathematical ccrtaint\ that she

worked more than ten hours in a workday. The Court assumes that Plaintit’f worked a standard

work week of live days per week, as Plaintilis contract guarantees paYment “every day unless a

school is closed.” See l’asterlv Dccl., Lx. 11 at 6. Therefore. Plaintiff is owed one spread of

hour of additional pay at S7.25 per hour for each week in which she worked more than fifty

hours, as Plaintiff necessarily worked for longer than ten hours for at least one day that week.

Plaintiff is therefore awarded S7.25 liar each of the \\ceks of July 10, July 17, July 24. and July

31. 2011. in which she worked between 57.25 and 62.42 hours. liar a total of S29.00.

e) Retaliation

(1) Retaliation under the FLSA

Plaintiff stales that Defendant violated the anti—retaliation provision ol the El .SA when

Dclindant subjected her to “adverse employment actions including, but not limited to verbal

warnings, written warnings, and, ultimately termination” due to her “complaints concerning her

failure to he properly compensated “ AC 124-25. Plaintiff specifically alleges that she

“engaged in the protected activity of complaining toj enplpyer regarding issues of overtime

and other owed compensation.” ld. 127 (emphasis added): Easterly I)ccl, ¶i’ 105-09.

Courts in this Circuit have recently considered whether complaints to one s employer arc

considered protected under the Fl,SAs anti—retaliation provision.

Pnoi to IkistLn Saint-Gohain PLI loi niincc P1 istics Co p 131 5 C t 1 i2 (2011 I th
Second Circuit held that the FLS:\ anti-retaliation provision only protects the lilina of

13
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Ibrmal, written complaints “but does not encompass complaints made to a supervisor.
10 F.3d 46. 55 (2d Cir. I 993). In 2011. in Kasien, the

Supreme Court considered the narro issue of whether the FLSA anti—retaliation
pros ision covers oral complaints. Ihe Supreme Court held that “oral as eli as r:nen
complaints” about H .S:\ iolations to the go ernment are protected under the anti-
retaliation pros isions term “filed an complaint.” Kasten. 13 1 S,Ct. at I 320. 1 he Court
noted that \ hue a complaint must be “sufficiently clear and detailed icr a reasonable
emp1o er to understand it ... as an assertion of rights protected by the statute and a call 6.r
their protection, such a rerurement “does not necessarily mean that notice must be in

ritin.” Id. at 1335. Of shiniiicanee. the Supreme Court “statel d no \ ie\\ on the
merits of the appel lees alternati e argument that internal complaints to an emplo>er do
not frill ithin the ambit of protection under the I’ I .SA because the appellee thiled to raise

the issue in response to the appellants petition for certiori. id,, at 1336.

Since Kasten, the Second Circuit has not revisited the issue of iihether an internal
complaint to an emplo er is protected by the lISA anti-retaliation pro isbn. Virtually
e cry district court case in this circuit that has considered the issue, ho e er. has
concluded that Kasten only abrogated Lamberi to a limited extent, and that the Second
Circuits holding that internal complaints to an employer are not protected b’ the FLSA
remains controlling 1av in the circuit.

Lschmannv. \Vhite Plains Crane ServHnc.. \o. I 1-CV-5881 KA\l \‘VP. 2014 \Vl.

1224247. at *11 (li.l)..Y. Mar. 24. 2014) (collectmc cases).

The Court lbllo\\ s the ieight of authority in this Circuit that Lambert remains binding

precedent on this issue. Because Plaintiff only claims to have complained “to her employer and

not to any go ernment agencx or an\ one aside from her emplo ers. Plaintiffs retaliation claims

brought pursuant to the lISA cannot succeed as a matter of law. AC 127.

(2) Retaliation under the New \ork Labor Law

Although PlaintifCs complaining to her emplo’er is not “protected activity’” under the

Fl.S.\. her complaints are covered by the \e\\ York Labor I.a.

I lere. Plaintiff alleges that she ‘ as terminated as a result of her complaints to her

emplo ers about her inadeLluate compensation 133 -34. Plainti i’fs testimony supports

her aiiegatins, See 1 aster1y Dccl. ‘ I iS- 115 see also P1. Proposed I’ indiniis of Fact in

14
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Support of PE’s Inquest on Damages ¶1 13-19. Plaintiff satisfies Labor Law § 215 because she

alleged and presented evidence of: (1) informal complaints, (2) adverse employment action

(termination), and (3) that her complaint resulted in the adverse employment action.

Accordingly, Plaintiff is entitled to retaliation damages pursuant to New York Labor Law

§ 215 in the amount of $20,083.06.’

3. Breach of Contract

Plaintiff has alleged facts supporting a common law breach of contract claim. The

contract at issue is established through Route Assignment Sheets, Route Adjustment Forms, and

the Tri-Star Transport 2010-2011 School Bus Driver and Monitor Policies & Procedures

(“Employee Handbook”). AC 71. As a school bus driver, Plaintiff drove specified mutes

for Tri-Star, and Tri-Star agreed to pay Plaintiff for a minimum number of hours for each mute.

$sc jj ¶71

The Tri-Star Employee Handbook states that employees are “paid for the entire mute

every day unless a school is closed. This works to the employee’s benefit, for example if you are

on a mute that has four students and only one goes, you are still paid as if all four students went.”

kc Employee Handbook, 6-7?

While employed by Defendant, Plaintiff made an average of $282.86 per week. P1.
Proposed Findings of Fact in Support of Pl.’s Inquest on Damages, ¶117-18, Ex. A. As a result
of Defendant’s unlawful retaliation against Plaintiff, Plaintiff was unemployed for 71 weeks. a
¶16.

2 Plaintiffs contention that she is entitled to actual time worked beyond the scheduled
mute time appears to contradict language in the contractual documents stating she is entitled to
mute time only. çç Easterly Decl., Ex. 1-3 (“A mute is paid by ‘mute time’ only.”) Given
Defendant’s default, I do not consider whether that limitation is enforceable.
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Plaintiffclaims that Defendant failed to compensate her for the guaranteed minimum

number of hours she was to be compensated for each route, as established by the Route

Assignment Sheets and the Company handbook. çç Easterly DecI. ¶ 14-15, 29. This failure to

pay constitutes a breach ofcontract. Defendant’s de1ult constitutes an admission of liability as

to these claims. çç Fed.R.Civ.P. 8(bX6); see also Finkel v. Romanowicz. 577 F.3d 79,83 n.6

(2d Cir. 2009).

Plaintiff claims that she was denied payment for four hours of contract time at her hourly

rate ($11.50 for the weeks of March 21,2010 through February 6,2011, and $13.50 for the

weeks of February 13,2011 through her tennination on August 14,2011) for nearly every week

she worked. $ç Easterly Decl. ¶ 37-104. In total, Plaintiff should be awarded $3,336 for her

unpaid contract time at her hourly rate.

4. Prejudgment Interest

Plaintiff seeks prejudgment interest on her breach of contract claim. $Proposed

Findings of Fact in Support of PlaintifFs Inquest on Damages ¶ 10; see also Memorandum of

Law in Support of Inquest on Damages, 2. The Court finds the midway point between when

“plaintifl’[s] began and ceased working for defendant[s]” as a “reasonable intermediate date” for

purposes of calculating prejudgment interest. Pavia. 2005 WL 4655383, at Accordingly, the

intennediate date by which this Court will calculate prejudgment interest is December 1, 2010

(midway between March 21,2010 and August 14, 2011). Plaintiff is thus entitled to 9 percent

prejudgment interest under N.Y. C.P.L.R. § 5001 on her unpaid contract time. Interest should be
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awarded to Plaintiff in the amount of $1,188.18 up to November 19, 2014 and at a daily rate of

0.82 thereafter.3

5. Attorneys’ Fees

a) Reasonable burly Rate

Courts in this District have determined that between $250 and $450 is an appropriate fee

for experienced civil rights and employment litigators. See, g3g., Allende v. Unitech Design,

Inc., 783 F.Supp.2d 509, 514i5 (S.I).N.Y.201 1) (approving rates of $450 for law firm partners

in FLSA cases); Wong v. Hunda Glass Corp., No. 09 Civ. 4402(RLE), 2010 WL 3452417. at *3

(S.D.N.Y. Sept.1, 2010) (awarding $350 per hour). Plaintiff is represented by Todd Krakower, a

member of Krakower DiChiara LLC and an employment lawyer for twenty years. (See

Krakower Dccl. 1 1, 5). Although Plaintiff was recently awarded $450 for a difficult class

Nine percent per annum is .02465 percent per day. On $3,336 of unpaid contract time,
interest is $0.82 per day. There were 1,449 days between December 1,2010 and November 19,
2014. Interest therefore is $1,188.1 8. See Pac. Westeel. Inc. v. D & R Installation, No.
OICIV.0293(RLC)(AJP). 2003 WL 22359512, at *4 n.5 (S.D.N.Y. Oct. 17, 2003). In her
complaint. Plaintiff requested “pre-judgment and post-judgment interest, as provided by law;”
AC Prayer for Relicf i, but in her inquest submissions she has requested interest as to her
contract claim only. See Proposed Findings of Fact in Support of Plaintiff’s Inquest on Damages

J 10; see also Memorandum of Law in Support of inquest on Damages, 2. To the extent
Plaintiffs Amended Complaint encompasses a request for prejudgment interest on her FLSA and
NYLL claims, the Court finds these claims to be waived and considers only Plaintiffs request
for prejudgment interest on the breach of contract claim.

Furthermore, Plaintiff limited her interest demand to August 19, 2011- July 1,2014, or
the 1.047 day period between Plaintiffs termination and the date on which Plaintiff originally
tiled the documents in support of her inquest. See Declaration of Todd. J. Krakower in Further
Support of Plaintiffs Inquest on Damages, Dated September 15. 2014 (“Krakower Further
Dccl.”), Lx .A. In its discretion, the Court rejects Plaintiff’s suggested time frame and abides by
the applicable statute and Second Circuit case law to determine the midway point as a
reasonable intermediate datc’ from which to calculate interest, and the date of judgment as the
logical endpoint of this calculation. See N.Y. C.P.L.R. § 5001(b); Pavia, 2005 WL 4655383, at
*8
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action in this district, Gore) .Manheim Serv. ..Cçgp,, I 0-cv-1 1 32(JSGXLMS), the Court

finds a rate of $350 to be reasonable in this straightforviard wage and hours case. 3cc WQnj,

2010 WL 3452417 at 3.

b) Reasonable hours Expended

Mr. Krakoer has been sorking on this case since July 2011. In addition to the time

spent on the complaint, the exchange of discoi er>. the default motion, and this damages inquest.

he has expended time on related matters including discoer> disputes. settlement discussions,

depositions, a summary judgment motion. the bankruptcy of individual defendants, and

ciithdrawal ofopposing counsel.’ The Court has reviewed the information provided by

Plaintiff’s counsel as to the 151.4 hours spent on this case. and finds it to be reasonable.

Therefore, I recommend an award for 151.4 hours of attorneys’ time at a rate of $350 an

hour. for a total of $52,990.00, plus costs of $400. for a combined cost/fee total of $53.390.00.

Citing attorne> -client privilege, Plaintiff’s counsel did not include his time sheets in his
docketed inquest submission. çç Krakower Dccl. C 7. B> undocketed letter dated September
16.2014. he provided his time sheets for in camera review.
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III. Conclusion

lor the toregoing reasons. I recommend that judgment he eniered in Plainti us favor

against Delndant in-Star as fallows: Plaintili should he awarded 547.79130 in damages,

along with prejudgment interest of $1 .188.18 up to November 19, 2014 and at a daily rate of

$082 thereafter. I further recommend that Plaintiff be awarded $53,390.00 in attorneys fees and

costs.

Dated: November 1). 2013
White Plains. N.Y.

Respectfully Submitted.

PALl. if. DAVISON
UNF1lfi) STAlifS MAGISTRATE JUI)Glf

NOTICE

Pursuant to 28 U.S.C. § 636(b)(1), as amended, and Fed. R. Civ. P. 72(b), the parties

shall have fourteen (14) clays. plus an additional three (3) days. pursuant to Fed. R. Civ. P. 6(d).

or a total of seventeen (17) working days. from the date hereof to tIle written objections to this

Report and Recommendation. Fed. R. Civ. P. 6(a). Such objections, if any, shall be filed with

the Clerk of the Court, with extra copies delivered to the chambers of The Honorable Vincent L.

Bricceni, United Stales District Judge, at the Hon. Charles L. Brieant .Jr. Federal Building and

United States Courthouse. 300 Quarropas St.. White Plains. NY I 06() 1—41 50. and to the

chambers of the undersigned at the same address.

Failure to tile timel obiections to this Report and Recommendation will preclude later

appellate review of any order of judgment that will be entered.
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Requests for extensions of time to file objections must he made to Judge Briccetti.

A copy of the foregoing Report and Recommendation has been sent to the Ibliowing:

TriStar Transport Corp.
P.O. Box 608
rvliddletown, NY 1094()
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